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United States

Jason Schumacher, Jennifer Morrissey and Valerie Green, with assistance from

Ernest Guadiana
Dentons US LLP

Description of domestic sector

1 Describe the domestic natural gas sector, including the natural
gas production, liquefied natural gas (LNG) storage, pipeline
transportation, distribution, commodity sales and trading segments
and retail sales and usage.

The US natural gas industry is open to competition and choice at all
industry segments. Prices at the wellhead are not regulated, but are
subject to supply and demand. Producers own the gas at the well-
head. Natural gas production and exploration companies in the US
are privately owned and range in size and sophistication from large,
vertically integrated global companies to small companies of just a
few individuals with only a partial interest in a single well site. Gas
may be processed at the field, or sent through gathering lines to a
central location for processing prior to transportation via pipeline.
Transportation across the more than 300,000 miles of pipelines in
the US is subject to federal or state regulation, depending on whether
the pipeline is inter- or intra-state. Interstate pipelines do not take
title to the gas. An interstate pipeline must offer open access trans-
portation to all similarly situated shippers. More than 400 natural
gas storage fields are owned by pipeline companies, local distribu-
tion companies (LDCs) or individual gas storage service companies,
although most of the working gas in storage is held under lease with
shippers, LDCs or end-users.

Producers sell gas to LDCs, end-users, or marketers. The natural
gas marketing segment is highly dynamic, with frequent entry and
exit. The vast majority of natural gas supplied and consumed in the
US passes through gas marketers. Natural gas marketers act as mid-
dle men and offer bundled or unbundled services, and can facilitate
the sale of gas, as well as contract for transportation and storage.
Marketers may own the gas being transferred or may simply arrange
transportation. LDCs offer bundled products to customers for the
most part, although some states allow retail unbundling. End-users
may purchase gas directly from producers or from LDCs.

2 What percentage of the country’s energy needs are met directly
or indirectly with natural gas and LNG? What percentages of the
country’s natural gas needs are met through domestic production and
imported production?

The US meets nearly 25 per cent of all of its energy needs with natu-
ral gas. After petroleum, natural gas is the second largest primary
source or energy in the US. Approximately two-thirds of demand
is from the industrial and electric power generation sectors, with
the remaining third consisting primarily of residential and commer-
cial uses. Only a small fraction of demand is transportation-related.
Almost 25 per cent of US electricity generation is gas-fired, and this
is expected to grow to 30 per cent over the next 15-20 years.

In 2011, total gas imports into the US were 3,456 billion cubic
feet (Bcf), of which 3,107 Bcef was imported via pipeline, and 349 Bcf
was LNG. The natural gas pipeline systems of the US and Canada
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are integrated, and approximately 90 per cent of the US’s natural gas
imports come from Canada.

Total natural gas exports for 2011 were 1,507 Bcf, of which
pipeline exports accounted for 1,436 Bcf. Exports of LNG are
expected to increase in the future; however, at the time of publi-
cation, new export authorisations are temporarily on hold at the
Department of Energy as the agency conducts a series of studies on
the potential economic and energy security impacts of an increase in
natural gas exports.

3 What is the government’s policy for the domestic natural gas sector
and which bodies set it?

Policy for the domestic natural gas sector is set at both the federal
and state levels, involving the executive and legislative branches,
with significant authority delegated to administrative agencies.
At the federal level, the Federal Energy Regulatory Commission
(FERC) and the Department of the Interior’s Bureau of Ocean
Energy Management, Regulation and Enforcement (BOEMRE) (for
certain aspects of offshore facilities) are the primary regulatory pol-
icy bodies for the oil and gas sector. The Environmental Protection
Agency, the Bureau of Land Management, and other federal agen-
cies also have oversight roles.

Federal policies for the natural gas sector at present are focused
on achieving a balance between maximising the benefits of cheap
and abundant domestic natural gas supplies while addressing seri-
ous environmental, health, safety and energy security concerns
related to the production of natural gas. Policies are also in place to
foster and maintain competitive markets for natural gas in the US.

The states also play an important role in setting policy and in
regulatory oversight of the natural gas sector. Because of highly var-
ied geography, as well as differing economic priorities, state level
oversight is critical to the development of the industry. Many states
are members of the Interstate Oil and Gas Compact Commission,
a multi-state government agency tasked with ensuring that the
nation’s natural gas resources are developed in a manner that also
protects health, safety and the environment.

Regulation of natural gas production

4 What is the ownership and organisational structure for production of
natural gas (other than LNG)? How does the government derive value
from natural gas production?

Natural gas production companies in the US are privately owned
under a variety of structures. There are thousands of oil and gas
companies active in the US, although about a dozen of the larg-
est entities account for nearly one-third of all production, and 40
companies produce more than half of the all domestic gas. Among
the largest players are both integrated international companies and
independents which focus primarily on exploration and production.
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The federal and state governments derive value from natural
gas production in a variety of ways. In connection with natural gas
production activities on federal lands, in addition to tax revenue,
the federal government may be paid royalties, lease payments, or
bonuses. Federal revenues are also generated through federal filing
fees paid in connection with requests for federal authorisations or
permits, or certain annual charges. States also derive value from sim-
ilar sources for activities within the state, including from the impo-
sition of licensing and impact fees, increased tax revenues derived
from local economic development that accompanies drilling activi-
ties, and so forth.

5 Describe the statutory and regulatory framework and any relevant
authorisations applicable to natural gas exploration and production.

Ownership of Natural Gas

Unlike most countries, the US allows for private ownership of min-
erals that have yet to be extracted from the ground, including oil and
natural gas. State law governs the rights of mineral interest owners
in the states, unless the US owns minerals in that particular state,
then federal law supersedes state law.

In most states, the mineral estate can be severed from the surface
estate. As such, two different individuals can own the surface and
the minerals for the same tract of land. The mineral estate is also
known as the ‘dominant estate’. This means that the surface owner
must make accommodations to allow a mineral interest holder the
right to extract its minerals.

Most mineral estate owners do not extract their own miner-
als. Instead, mineral interest owners will enter into a contractual
agreement with gas extracting companies to drill wells in order to
extract the natural gas. This contract is normally called an ‘oil and
gas lease’. Despite being called a ‘lease’, US law specifies that the
extracting company owns a fee simple determinable in the minerals,
and the mineral owner owns a right to reversion to the minerals
when the oil and gas lease terminates. So, in essence, the gas extract-
ing company owns the gas in the ground.

After extraction, the extracting company will sell the natural gas
to a pipeline company or a shipper, which will then transport the
gas downstream.

In the case of transport via an interstate pipeline, in order to
comport with FERC’s open access regime (described in more detail
below), the party holding the pipeline capacity through which the
gas is transported must have title to the gas.

Regulation of Exploration and Production

Outside of a few exceptions, the regulation of the exploration, pro-
duction and transmission of natural gas is within the rights of the
state where the natural gas is extracted. However, federal law gov-
erns several aspects of the natural gas industry.

State regulation

Producing states will have state laws related to the extraction and
transmission of natural gas. However, most state laws defer many
of the monitoring activities to a specific state agency. These state
agencies normally have broad powers to adopt regulations related to
gas extraction and transmission of gas by pipelines that do not cross
state borders (known as an intrastate pipeline). These regulations
include the process that gas extraction companies must undergo to
permit a gas well, the construction requirements of each well and
limits to the amount of gas that can be extracted from a given well.
These also include regulations related to construction and capacity
for intrastate pipelines.
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Federal regulation

The federal government regulates the exploration, production and

transmission of natural gas in several areas:

e The Federal Energy Regulation Commission (FERC) maintains
jurisdiction over gas pipelines that cross state lines (interstate
pipelines), as well as the construction and operation of transpor-
tation and storage infrastructure;

¢ The Department of Transportation, through the Pipeline and
Hazardous Materials Safety Administration, sets safety stand-
ards for all interstate and intrastate gas pipelines; and

e Four different federal agencies within the Department of the
Interior manage minerals owned by the federal government
and Indian tribes. The Bureau of Ocean Energy Management,
Regulation and Enforcement (BOEMRE) and the Bureau of
Safety and Environmental Enforcement regulate offshore drill-
ing on lands owned by the US government. The Bureau of
Land Management regulates gas drilling conducted on federal
onshore lands, except for lands owned by Indian tribes which
are managed by the Bureau of Indian Affairs.

Regulation of natural gas pipeline transportation and storage

6 Describe in general the ownership of natural gas pipeline
transportation, and storage infrastructure.

Pipelines and storage facilities in the US are privately owned.

7 Describe the statutory and regulatory framework and any relevant
authorisations applicable to the construction, ownership, operation
and interconnection of natural gas transportation pipelines, and
storage.

Under the Natural Gas Act (the NGA), FERC must certify all inter-
state pipelines and gas storage facilities. All intrastate pipelines and
facilities conversely are approved by state law. Both state and federal
agencies are given broad approval and regulatory powers to approve
these facilities.

8 How does a company obtain the land rights to construct a natural gas
transportation or storage facility?

Following approval of the site plan by either the FERC for inter-
state projects or the appropriate state agency for intrastate projects,
the company seeking to build the facility must acquire the proper
injection rights contractually from the private owners of the min-
eral estates where the project is located. However, in most circum-
stances, the storage company is granted a right of condemnation in
order to obtain the proper rights to complete its project. The mineral
estate owner will have a right to protest the condemnation in a court
proceeding.

9 How is access to the natural gas transportation system and storage
facilities arranged? How are tolls and tariffs established?

Natural gas extractors transport unprocessed natural gas through
a gathering system, which links the wellhead to the gas processing
facility. After processing, the gas is then sent to a transmission line,
which will then transport the gas either into the storage or into a
distribution system of retail sellers of gas to end-users — except that
some power plants actually receive some of their gas supply through
transmission lines with the approval of FERC. Gas storage compa-
nies work hand-in-hand with transportation companies, as trans-
portation companies will need locations to store excess supply until
their customers purchase or are ready to accept gas to be delivered.

By FERC mandate, access to transportation and storage services
and the price of such services must be made on a non-discriminatory
basis and must be fair and not unduly restrictive. The price charged
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by both transporters and gas storage companies is regulated through
a FERC-prescribed tariff, which sets limits on the amounts that such
companies can charge for their services.

10 Can customers, other natural gas suppliers or an authority require a
pipeline or storage facilities owner or operator to expand its facilities
to accommodate new customers? If so, who bears the costs of
interconnection or expansion?

Through the NGA, FERC may require companies to expand to
accommodate local distribution of natural or artificial gas if it is
‘necessary or desirable in the public interest to do so’. However,
FERC’s power to make such a requirement is limited in the event
that such an expansion will impair the company’s ability to service
existing customers. In the event that an expansion is ordered by
FERC, the costs of such expansion will be considered in the rates
that the company will be allowed to charge.

11 Describe any statutory and regulatory requirements applicable to
the processing of natural gas to extract liquids and to prepare it for
pipeline transportation.

Private companies are responsible for the processing of gas into
market-ready products. These companies must adhere to certain
state and federal standards for environmental, health, and safety
standards, but there are few regulations or laws that apply specifi-
cally to gas-processing facilities; instead, these are standards that
many businesses must adhere to in their operations.

12 Describe the contractual regime for transportation and storage.

Companies operating interstate pipelines and gas storage services
must receive a FERC tariff; the tariff will include a range of rates
that such companies may charge, as well general terms and condi-
tions of service and typical forms of agreements that will be entered
into with counterparties.

Companies operating intrastate pipelines and gas storage facili-
ties may also have to obtain a tariff but it would be from a state
agency as opposed to obtaining it from FERC.

Contracts for both transportation and gas storage will include
the delivery points of the gas, how the parties may schedule and
nominate quantities of gas to be delivered or transported, risk of
loss and insurance requirements, balancing arrangements and qual-
ity and pressure requirements for the gas.

Regulation of natural gas distribution

13 Describe in general the ownership of natural gas distribution
networks.

The ownership and transportation of natural gas have been sepa-
rated, or ‘unbundled’ in the US since mandated by FERC Order No.
636 in 1992. The natural gas distribution network in the US is made
up of high capacity interstate and intrastate pipelines serving large
industrial, commercial, and electric generation customers directly;
and LDCs serving consumers through small-diameter distribution
pipelines. Customers who take natural gas directly from high-
capacity pipelines generally do so through a contract with a natu-
ral gas marketing company. LDCs generally take gas from high-
capacity pipelines at delivery points, usually referred to as the ‘city-
gate’, and from there deliver it to each individual customer’s meter.
LDCs can be investor-owned utilities, municipals owned by local
governments, privately owned utilities or cooperatives.
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14 Describe the statutory and regulatory structure and authorisations
required to operate a distribution network. To what extent are gas
distribution utilities subject to public service obligations?

Operation of the natural gas distribution network is regulated
by both federal and state agencies. FERC regulates the siting and
authority to operate interstate pipelines, and the Department of
Transportation (DOT) regulates pipeline safety. State regulatory
agencies govern the operation of local distribution networks by
LDCs with facilities located within that state’s jurisdiction. Investor-
owned LDCs are regulated by state public utility commissions.
Municipally-owned LDCs are typically governed by local govern-
ment agencies to ensure that the needs and preferences of customers
are met in a cost-effective manner. Just as FERC requires pipelines
to apply for certificates of convenience and necessity for siting and
operating authority, state authorities may require an LDC to obtain
similar certificates to serve in the state and comply with all applica-
ble safety regulations.

Service by pipelines and LDCs is generally required to be non-
discriminatory by FERC regulation and applicable state statutes.
Traditionally, LDCs have been awarded exclusive rights to distribute
natural gas in a specified geographic area, as well as perform services
like billing, safety inspection, and providing natural gas hookups for
new customers. While each LDC retains the right to disconnect ser-
vice for non-payment, most states temper those rights with regula-
tions designed to protect consumers. Investor-owned LDCs in most
states have an implied right to obtain a reasonable rate of return on
their investments.

In the past, LDCs offered only ‘bundled’ services, combining the
cost of natural gas transportation and distribution into one price
reflected on consumers’ bills. However, many states have moved
toward retail unbundling, following FERC’s example at the whole-
sale level, and now offer ‘customer choice’ programmes that allow
customers to purchase natural gas from one supplier, and use the
LDC only for service and delivery of the gas.

15 How is access to the natural gas distribution grid organised? Describe
any regulation of the prices for distribution services. In which
circumstances can a rate or term of service be changed?

Authority over access to the natural gas distribution grid is split
between FERC, the DOT, and state regulatory agencies. FERC has
authority over the siting and abandonment of, and environmental
issues related to, interstate natural gas pipelines and storage facilities.
The DOT’s Pipeline and Hazardous Material Safety Administration,
acting through the Office of Pipeline Safety, administers a national
regulatory programme to assure the safe transportation of natural
gas by pipeline. LDCs are regulated by the states, and requirements
regarding access to the distribution grid vary state by state.

16 May the regulator require a distributor to expand its system to
accommodate new customers? May the regulator require the
distributor to limit service to existing customers so that new
customers can be served?

Although the specific statutory authority varies from state to state,
state regulators generally can require an LDC to expand its distribu-
tion system to accommodate new customers, if the LDC has been
granted an exclusive right to serve a specific geographic area. In their
oversight of LDCs, state regulators are generally charged with ensur-
ing adequate supply, dependable service, and reasonable prices for
consumers, while also allowing for an adequate rate of return for
investor-owned LDCs. Regulators must balance those (sometimes
competing) concerns when making determinations regarding the
need for an LDC to expand its distribution system.
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17 Describe the contractual regime in relation to natural gas distribution.

Contractual agreements for natural gas distribution are generally
included in a pipeline’s tariff on file with FERC, or established by
bilateral service agreements, which may be filed with a regulator, or
unfiled, and kept by the parties to the agreement. Although the ser-
vice agreements may have some terms specific to the customer being
served, such as gas quantity and the type of service contracted for
(eg, firm or interruptible service), FERC requires pipelines to treat all
shippers who are similarly situated equally. State regulations extend
that rule, designed to promote non-discriminatory pipeline service,
to contractual agreements between LDCs and their customers,
resulting in very little negotiation flexibility for individual customers
as to the specific terms of a distribution service agreement.

Regulation of natural gas sales and trading

18 What is the ownership and organisational structure for the supply and
trading of natural gas?

The natural gas industry in the United States is highly competitive,
with thousands of producers, consumers and intermediate market-
ers. While some producers market their natural gas and may sell it
directly to LDCs, to large industrial buyers and to power plants, the
majority of gas trading in the US is done by marketers. Marketers
aggregate natural gas into the quantities requested by various buy-
ers and then arrange to transport the gas to those buyers. Marketers
can be producers of natural gas, pipeline marketing affiliates, LDC
marketing affiliates, independent marketers or large-volume users of
natural gas, although they are usually specialised business entities
that focus solely on transactions in the physical and financial energy
markets.

In the US there are both physical and financial markets for natu-
ral gas. These markets are regional, and prices will vary depend-
ing on supply and demand in a particular market. Physical trading
involves an obligation to deliver or take delivery of natural gas in
exchange for payment. Financial trading is based on the movement
of the price of natural gas. It is conducted only through financial
instruments and does not involve physical delivery of gas although
pricing and settlement of the financial products are tied to physical
natural gas.

Pricing and trading takes place at various locations across the
country, primarily at the intersections of major pipeline systems
known as hubs. There are more than 30 hubs, but the key trading
hub used as a benchmark for the US natural gas markets is Henry
Hub in the Gulf Region in Louisiana.

19 To what extent are natural gas supply and trading activities subject to
government oversight?

There is a significant amount of government oversight of activities
in the natural gas markets, although producers and marketers are
not subject to direct regulation in the way that pipelines and LDCs
are. Natural gas trading is market-driven and those markets are con-
sidered to be highly price transparent. Nevertheless, there has been
concern in recent years — most acute in the aftermath of the price
spikes in the summer of 2008 — that manipulation and excessive
speculation can occur.

Primary oversight of the natural gas markets is shared by
FERC and the Commodity Futures Trading Commission (CFTC).
Some exchanges also play a role in market oversight. For example,
NYMEX is both ‘self-regulated’ and subject to CFTC oversight.

FERC is tasked with ensuring that the US natural gas mar-
kets are competitive and efficient. FERC has implemented anti-
manipulation rules designed to prohibit fraudulent or misleading
practices or omission or misstatement of material facts in connec-
tion with gas trading activities subject to its jurisdiction. FERC does
not need to show reliance, loss causation or damages to prove a
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violation of these rules. FERC’s Office of Enforcement actively mon-
itors the natural gas markets. Many of the manipulative schemes
that FERC staff has investigated and prosecuted recently are cross-
product schemes in which an entity engages in price-making trades
in the physical market, often at a loss, to affect the settlement price
of price-taking derivative instruments.

Under the Commodity Exchange Act, financial instruments
that meet the statutory definition of a “futures contract’ must be
traded on a futures exchange regulated by the CFTC. The CFTC
also has oversight of certain activities in the over-the-counter (OTC)
derivatives market. This includes requirements that swap dealers
and major swap participants be registered and meet capital and
margin requirements. Under the Dodd-Frank Wall Street Reform
and Consumer Protection Act, some swap participants who would
otherwise be exempt from certain clearing and exchange trading
requirements nevertheless are required to provide information to
their swap counterparties that are required to register so that those
entities may comply with the law.

20 How are physical and financial trades of natural gas typically
completed?

The financial gas market, which does not involve physical delivery
of gas, takes place through financial instruments such as exchange-
traded futures, options and a variety of OTC swaps. Pricing occurs
on a real-time basis on a broad range of derivatives that are avail-
able to all market participants. The largest volume of financial gas
transactions takes place in the New York Mercantile Exchange
(NYMEX) natural gas futures contract. A large volume of swaps
also clears on the Intercontinental Exchange (ICE). It is estimated
that the value of trading that occurs on the financial market is at
least a dozen times greater than the value of physical natural gas
trading.

Physical contracts are negotiated between buyers and sell-
ers over the phone or executed on electronic bulletin boards and
e-commerce trading sites. The primary physical trading contracts
available are swing contracts, baseload contracts and firm contracts.
Frequently the prices in longer-term contracts are indexed to prices
that are regularly published in the trade press, although they may
also reference the relevant NYMEX futures contract for delivery of
natural gas and use the price that is finally settled on for delivery
of gas under that standard monthly contract. Additionally, the US
natural gas marketplace has a highly competitive spot market where
brokers and others buy and sell natural gas daily. Trading in the
spot market can occur 24 hours a day, seven days a week. There are
also several publications that publish a daily price index, available
the business day after the transactions used to compile the index.
Natural gas storage also has a role in pricing in the physical markets,
particularly in the winter, as it can be used to cover a gap between
production and demand on a given day.

The largest volume of trading occurs in the last five business
days of a month, known as ‘bidweek,” when producers are trying to
sell their core production and consumers are trying to buy for their
core natural gas needs for the upcoming month.

Many transactions take place pursuant to a standardised con-
tract, such as the International Swaps and Derivatives Association
(ISDA) Master Agreement, which can be used for physical or finan-
cial transactions. Standard contracts exist as well for ICE natural gas
swaps (also known as the Henry Hub swap) and NYMEX natural
gas futures. The standard contracts can be used for off-exchange
bilateral transactions, as well as for transactions on the relevant
exchanges. NYMEX and ICE offer clearing services for parties to
off-exchange bilateral transactions that wish to reduce risk of non-
performance by counterparties.
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21 Must wholesale and retail buyers of natural gas purchase a bundled
product from a single provider? If not, describe the range of services
and products that customers can procure from competing providers.

Over a period of about 20 years, the natural gas industry went
through a series of steps leading to the deregulation of interstate
natural gas supply. This culminated in 1992 with a FERC order that
directed pipelines to separate transportation and gas sales services so
that customers could choose their providers for pipeline transporta-
tion, gas sales and gas storage services. In that same order, FERC
required pipeline companies to offer a range of services to meet
customer needs in an efficient and reliable manner. Customers can
choose from a variety of transportation options, including firm ser-
vice, interruptible service, or, of particular use to LDCs and utilities
to meet peak demand, no-notice transportation service. Customers
may also release unused capacity for sale or lease to other shippers.
To foster transparency, the pipelines maintain electronic bulletin
boards where customers can see all available capacity, including
released capacity.

Some states have required the LDCs to unbundle sales and
transportation services to large industrial customers, which allows
these customers to purchase directly from producers or marketers
and to contract with the interstate pipelines for transportation and
other services.

About half of the states have some form of customer choice
programmes for residential and commercial natural gas customers.
These programmes are at various stages of implementation, and
some states offer a programme even though there are few suppli-
ers. The competitive retail provider is typically a broker or aggre-
gator who contracts with customers to aggregate their loads for
purposes of purchasing natural gas. Often the unbundled services
are ‘rebundled’ by the competitive retail provider. If a customer does
not choose a provider, the default provider is the regulated natural
gas utility.

Regulation of LNG

22 What is the ownership and organisational structure for LNG, including
liquefaction and export facilities and receiving and regasification
facilities?

LNG facilities in the US are privately owned. As with other energy
facilities, the ownership structure will vary depending, among other
things, on the risk associated with the facility, project financing, con-
tractual relationships between project sponsors, tax regimes, local
laws, and so forth. For example, a project may have an integrated
model where the investors own rights to natural gas reserves and
together they build the infrastructure to produce, liquefy and mar-
ket the gas. Typically each investor will hold title to its share of the
gas produced until the gas is sold to a third party, and will have an
undivided interest in the LNG facility in proportion to its ownership
interest in the rest of the project. A project could also be owned by
a project company which owns the LNG plant, but usually does
not have an ownership interest in the upstream gas assets (although
affiliated related entities may hold those assets). Under a third struc-
ture, the LNG facility may have operated a tolling facility. Here, the
company that owns the LNG facility generally does not take title to
the gas that is processed, but instead is paid a fee to process gas that
is owned by a producer or purchaser.

23 Describe the regulatory framework and any relevant authorisations
required to build and operate LNG facilities.

The regulatory authorisations required to construct an LNG facil-
ity are similar for import and export facilities. FERC has exclusive
authority under the Natural Gas Act to approve or deny the siting,
construction, expansion or operation of onshore facilities for imports
or exports of LNG. However, FERC’s authorisation is conditioned
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on the developer’s satisfaction of other statutory requirements for
various aspects of the project. States have the ability to effectively
‘veto’ an LNG facility by denying permits associated with the Clean
Water Act, the Coastal Zone Management Act, and the Clean Air
Act.

Under the Coastal Zone Management Act, the project developer
must certify that the proposed activity in a designated coastal zone
complies with the enforceable policies of the affected state’s coastal
zone management programme. If the state does not concur with
the certification, FERC will not grant construction approval. This
applies to all federal permits and authorisations, including FERC
and the US Army Corps of Engineers.

The developer must also obtain certification under the Clean
Water Act that the project complies with the state’s water quality
standards from the responsible state agency for any activity that may
result in a discharge into navigable waters, including construction
and operation of the facility. The facility cannot be constructed if
this certification is denied. Once the Clean Water Act Certification
is obtained, a permit must be requested from the US Army Corps of
Engineers for discharge of dredged and fill material. Under the Clean
Air Act, a permit is also required to operate a source of air pollution.

FERC establishes the schedule for all federal authorisations
required for an LNG terminal, provided the agency respects any
applicable schedules established by federal law. Federal, state and
local entities are required to cooperate and comply with the schedule
that FERC establishes. To streamline the process, FERC typically
sends notices to the relevant state and federal agencies to invite them
to cooperate and contribute to the environmental review process
under the National Environmental Policy Act (NEPA). The US Coast
Guard, the Corps, the Department of Interior, the Fish and Wildlife
Service, the Environmental Protection Agency, and the Office of
Pipeline Safety, along with various state and local land, environ-
mental and historic preservation agencies, are frequently among
the cooperating agencies participating in the review process. In the
event that an agency does not complete a proceeding for a required
approval, the applicant may appeal to the US Court of Appeals for
the DC Circuit. Challenges to agency orders that are issued, includ-
ing an order denying a permit or other required approval, may be
brought in the federal circuit court with jurisdiction over the loca-
tion of a proposed LNG facility. The exception to that general rule
are actions related to the Coastal Zone Management Act, which are
brought before the Secretary of Commerce.

In addition to the environmental permits and certifications,
FERC is required to enter into a Memorandum of Understanding
with the Department of Defense to review whether the LNG termi-
nal will affect an active military installation. Additionally, US mari-
time anti-terrorist regulations are applicable to US LNG terminals.
All vessels and ports worldwide that engage in international trade
must comply with the International Ship and Port Security code,
and foreign-flagged vessels entering US waterways must meet the
security requirements of the Maritime Transportation Security Act.

If FERC finds the proposed LNG project to be in the public inter-
est, it will issue a Certificate of Public Convenience and Necessity.
After a project certificate is issued, FERC monitors the project, first
to ensure that all pre-construction conditions are met, and subse-
quently, once construction is authorised, to ensure that all certificate
conditions are met during design, construction, and the commercial
operation of the LNG terminal.

Members of the public are permitted to intervene in the FERC
process to protest a project. Interveners may petition FERC to
rehear a decision authorising a facility, and may also challenge the
decision in Federal Court. If a project is denied, the developer may
petition FERC to rehear the case and may also challenge the decision
in Federal Court.

For offshore LNG facilities, the Department of Transportation’s
Maritime Administration is the primary licensing agency, while
the Coast Guard is the lead agency with respect to environmental
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aspects, safety and operations of a facility. Also involved in the pro-
cess, among others, are the EPA, NOAA Fisheries and the National
Ocean Service of the Department of Commerce, the Corps, the
Department of the Interior’s BOEMRE, the Department of Defense,
DoT’s PHMSA, FERC, and the relevant costal state governor.

One significant difference in the regulatory scheme for LNG
export facilities, as opposed to import terminals, is the require-
ment to obtain export authorisation for the DOE. Authorisation is
required both for the export of US-produced gas, and for re-export
of imported gas. The DOE has a bifurcated process for analysing
natural gas export applications. Applications for exports to any of
approximately fifteen countries with which the US has a free trade
agreement calling for ‘national treatment’ in trade of natural gas
are perfunctorily approved. Export to all other countries is evalu-
ated on a case-by-case basis and is permitted only to the extent that
it is found to be ‘consistent with the public interest’. In an export
authorisation, the DOE may reserve the ability to revoke, reexam-
ine or condition its approval in the future, for example if cumula-
tive impacts of export authorisations lead to a reduction of supply
required to meet essential domestic needs.

24 Describe any regulation of the prices and terms of service in the LNG
sector.

In 2002, FERC issued a decision finding that LNG terminals are
the end point in the LNG supply chain, and not a starting point in
interstate transportation. Although the decision related to import
terminals, the decision allows both import and export facilities to
operate without complying with the open access requirements appli-
cable to interstate pipelines. This means that the terminal developer
or owner may have exclusive use, by itself or through its affiliates,
of the entire capacity of the LNG facility (although the interstate
pipeline transporting gas to or from an LNG terminal in the US
still must comply with the open access rules). FERC also allows the
charging of market-based rates for terminaling services. The owner,
thus, may offer access to customers at prices and on the terms and
conditions that are agreed between the parties. There is a provision
in the Energy Policy Act of 2005 that gives FERC discretion begin-
ning 1 January 2015 to decide whether to continue to allow non-
open access in connection with new or expansion applications.

Mergers and competition

25 Which government body may prevent or punish anti-competitive or
manipulative practices in the natural gas sector?

Regulations against anti-competitive and manipulative conduct
are found at both the federal and state levels (antitrust laws),
and include the Sherman Act (combinations in restraint of trade,
monopolisation), the Clayton Act (mergers, exclusive dealing) and
the Robinson-Patman Act amendments to the Clayton Act (discrim-
ination on price and other terms of sale). These laws are enforced
at the federal level by the antitrust division of the Department of
Justice (Do]) and the Federal Trade Commission (FTC), which in
addition to the antitrust laws also has authority to regulate unfair
acts of competition pursuant to the Federal Trade Commission Act
(FTC Act).

Public utilities are specifically regulated by other agencies that
enforce their own rules, particularly FERC and the various state
public utilities commissions (PUCs). FERC created its own Office
of Enforcement, which superseded the former Office of Market
Oversight and Investigations, that is tasked with identifying and
taking action against fraud and anti-competitive practices in the
electricity and gas sectors. Over the past two years, the Office of
Enforcement has been fairly active in investigating manipulation in
gas trading.
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FERC’s rulemaking and enforcement authority under the NGA
was expanded by the Energy Policy Act of 2005, which now allows
FERC to prevent market manipulation. Competition principles are
taken into account in order to aid these governmental bodies in
reviewing and approving the rates and terms and conditions of tar-
iffs for interstate and intrastate transportation and storage service.

Furthermore, the Dodd-Frank Act delegates to the CFTC the
authority to increase oversight of anti-competitive or manipulative
practices with regards to commodities, which include natural gas.
This oversight extends to the regulation of certain aspects of natural
gas trading on the NGX, particularly with transactions that may be
viewed as swaps. Although numerous rules have been promulgated
within the past year, the CFTC rulemaking process is still ongoing.

In addition to the federal antitrust laws described above, many
states have correlative laws, and many of these correlative laws spe-
cifically apply to petroleum products such as natural gas. These laws
are enforced by state attorneys general, local governmental bodies,
and in some cases private parties injured by the prohibited anti-
competitive and manipulative conduct.

26 What substantive standards does that government body apply to
determine whether conduct is anti-competitive or manipulative?

The antitrust laws makes distinctions between conduct that is highly
likely to be anti-competitive and per se unlawful (ie, cartels), and
anti-competitive conduct that may be justified through the sur-
rounding circumstances. A ‘rule of reason’ is applied to determine
whether the anti-competitive conduct is lawful. This ‘rule of reason’
takes into account the relevant geographical and product market as
well as measures of industrial concentration within those markets.

Through the Dodd-Frank Act, Congress delegated to the CFTC
expanded authority to regulate manipulative conduct with respect
to certain commodities in interstate commerce, which include natu-
ral gas, as well as futures, derivatives and swap markets. The CFTC
modelled its regulations on Securities and Exchange Commission
(SEC) Rule 10b-5 and similar standards already in place at FERC
and the FTC. Rule 10b-5 is a widely known regulation covering
manipulative conduct associated with the purchase or sale of pub-
licly traded securities. The rule prohibits conduct such as deceit,
fraud, manipulation, and misrepresentation in association with the
trading of securities and authorises enforcement by both govern-
mental and private bodies.

27 What authority does the government body have to preclude or remedy
anti-competitive or manipulative practices?

All federal and state antitrust enforcement agencies are able to seek
both monetary damages and equitable remedies for violations of
the laws they are authorised to enforce. Many of these laws carry
criminal penalties, and damages may be trebled or increased to
incorporate punitive or exemplary damages. Federal and state agen-
cies also have the power to revoke authorisations for market-based
rate-making if an entity is found to have engaged in anti-competitive
conduct. Violations of an unfair competition law are ordinarily sub-
ject to an injunction, but fines may also be appropriate, especially if
injunctions are violated. Private parties may also seek damages for
injuries which occur due to violations of the laws and in some cases
may bring class actions for others similarly injured.

FERC has been granted the authority to issue rules that inhibit
market manipulation and facilitate price transparency in natural gas
markets. Specifically, FERC has instituted regulations that require
certain gas market participants to annually report information
regarding their wholesale, physical natural gas transactions, transac-
tions to price index publishers, and blanket certificate status. Other
FERC regulations require interstate and certain major non-interstate
pipelines to post capacity, daily scheduled flow information and
daily actual flow information.
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FERC may also seek injunctions prohibiting those who have
engaged in energy market manipulation from further engaging in
activities subject to FERC’s jurisdiction; maximum civil penalties
have increased to US$1 million per violation per day, and the maxi-
mum criminal penalties have increased to US$1 million per violation
with up to five years’ imprisonment.

With the ensuing regulatory implementation of Dodd-Frank, the
CFTC will similarly have authority to seek injunctions and penalise
manipulative or anti-competitive behaviour.

28 Does any government body have authority to approve or disapprove
mergers or other changes in control over businesses in the sector or
acquisition of production, transportation or distribution assets?

Mergers and certain changes in control are subject to notifica-
tion to the FTC and Do]J under the Hart-Scott Rodino Antitrust
Improvements Act of 1976, as amended (HSR Act), with natural
gas transactions usually regulated by the FTC. Furthermore, state
regulators may also have authority to review and approve mergers,
such as in the context of public utilities.

Whether a transaction must be reported depends on the size of
the transaction and the size of the parties engaging in the transac-
tion. For midstream and downstream transactions, transactions in
excess of US$68.2 million may require review. However, a higher
threshold exists for transactions of natural gas and oil reserves and
associated production assets, such as gathering lines and tank farms,
whereby transactions exceeding $500 million may require review.
The structure of the transaction — whether a merger, contributions
to an existing business, or other forms — may also affect whether the
transaction must be reported.

These reporting requirements allow the enforcement agencies to
make sophisticated evaluations after reviewing the pertinent infor-
mation needed to determine whether the transaction or a combina-
tion would violate the antitrust laws and to allow the time needed
for the agency to seek an injunction in court barring the deal from
proceeding, since parties ordinarily may not consummate the trans-
action until 30 days after reporting (this 30-day period may be
extended by the enforcement agencies in order to request additional
information).

It is typical for enforcement agencies to allow for early termina-
tion of the waiting period in the case of non-controversial transac-
tions, such as is typical in the upstream sector, whereby a merger
may be completed in two weeks from the filing. However, contro-
versial transactions may require the parties to enter into sustained
negotiations or litigation that occupy months unless the parties enter
into a consent decree conditioned on certain divestitures or promises
to engage or refrain from engaging in certain acts. Of further note
is the situation where the agencies forego the opportunity to enjoin
the merger and instead challenge it long after the deal has closed, a
scenario that has occurred several times in the energy sector.

In certain circumstances, an agency is required to take action
upon learning of a merger. For example, FERC has limited grounds
for reviewing mergers in the natural gas sector, whereby action must
be taken in certain cases for issuance or revision of certificates of
public convenience and necessity, or for abandonment of assets
under the NGA.

29 |In the purchase of a regulated gas utility, are there any restrictions on
the inclusion of the purchase cost in the price of services?

States may regulate the purchase of gas utilities. For example, when
a state regulated utility is purchased, most states will set rates based
on the net book value of facilities instead of the actual purchase
price. Additionally, states typically prohibit the inclusion of any
acquisition premium in rates.
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30 Are there any restrictions on the acquisition of shares in gas utilities?
Do any corporate governance regulations or rules regarding the
transfer of assets apply to gas utilities?

With the repeal in 2005 of the Public Utility Holding Company
Act of 19335, federal laws no longer prohibit specific entities from
owning a gas utility company or require registration with the SEC.
However, acquisitions of assets that have been dedicated to use by
public utilities is often subject to review and approval by the state
commission with jurisdiction.

International

31 Are there any special requirements or limitations on foreign companies
acquiring interests in any part of the natural gas sector?

In general, there are no special requirements or limitations on for-
eign companies acquiring interests in the US natural gas sector, how-
ever, foreign ownership of US natural gas assets may be subject to
disclosure and review under some circumstances.

There are disclosure of ownership requirements in connection
with applications to FERC for a certificate or for authorisation to
transfer of certain facilities that are subject to FERC regulation.

The Committee on Foreign Investment in the United States
(CFIUS) reviews transactions that could result in control of a US
business by a foreign person or entity in order to determine the
effect of such transactions on the national security of the United
States. Companies proposing to be involved in an acquisition by a
foreign firm are supposed to voluntarily notify CFIUS of proposed
or pending transactions, but CFIUS can review transactions that are
not voluntarily submitted. If CFIUS finds that a covered transaction
presents national security risks and that other provisions of law do
not provide adequate authority to address the risks, then CFIUS may
enter into an agreement with, or impose conditions on, parties to
mitigate such risks or may refer the case to the president for action,
including blocking the investment.

The Securities Exchange Commission (SEC) has recently
adopted new disclosure rules for ‘resource extraction issuers,’ (ie, oil,
natural gas and mining companies that file annual reports with the
SEC). Under this rule, disclosure is required for payments made to
the US government and foreign governments for the purpose of the
commercial development of oil, natural gas or minerals. Payments
made in connection with ancillary or preparatory activities to com-
mercial development, such as payments in connection with mining
and oilfield service and equipment companies are not covered by
the rule, nor would transportation activities (such as natural gas
transmission pipeline operations). However, payments with respect
to post-extraction field processing of natural gas in order to remove
chemical impurities from the gas and ready the gas for entry into
the transportation pipeline would be included. For covered activities
conducted in the US, only payments to the federal government must
be reported. Payments to states, counties or other subnational gov-
ernments within the United States need not be reported. A company
that is at least majority-owned by a foreign government falls within
the definition of a ‘foreign government.’

The Mineral Lands Leasing Act prohibits direct foreign owner-
ship of mineral leases on federal lands. Formation of a US corpora-
tion to make the acquisition will usually suffice to meet the statutory
requirement. Alternatively, a foreign entity can enter into a purchase
agreement for the gas rather than taking direct ownership interest in
the infrastructure.

An acquired US company may need to obtain a license from
the Department of Commerce to export technology. Defence-
related technologies used in energy projects may be subject to this
requirement.

Restrictions on foreign investment are a matter of federal law,
since under the US Constitution, states may not discriminate against
foreign commerce.
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Update and trends

Gas/electric coordination

Over the past few years, natural gas has become increasingly
important for electricity generation. This trend is likely to continue

and accelerate as coal-powered generation is retired, more renewable
energy resources are integrated into the grid and require backup by
natural gas plants, and continued low natural gas prices encourage
more use of gas. Power outages in 2011 due to extreme weather
conditions, and, in part, lack of coordination between natural

gas transmission providers and electricity generators, prompted

FERC to initiate a series of regional technical conferences to bring
representatives from the natural gas and electricity industries together
to discuss ways to improve coordination between the electricity and
natural gas markets to ensure reliability during times of peak demand.

As part of its efforts to address the interdependencies between
the two industries, FERC also adopted a final rule in July 2012 that
incorporated by reference the latest version of business practice
standards adopted by the North American Energy Standards Board
(NAESB). The NAESB standards adopted by FERC include, among
other things, standards to support gas-electric interdependency and
improve coordination between pipelines and electric utilities.

Gas exports to Nato and other strategic allies

US lawmakers are considering legislation to accord FTA treatment
to NATO member countries and other strategic allies such as Japan,
when reviewing applications for LNG export authorisation.

32 To what extent is regulatory policy affected by treaties or other
multinational agreements?

The US incorporates its treaty obligations into its policies, laws and
regulations. In the natural gas sector, certain free trade agreements
affect imports and exports of natural gas. The North American Free
Trade Agreement (NAFTA) between the US, Canada and Mexico,
allows for tax-free imports of gas between the three treaty parties.
The extent to which other free trade agreements (FTAs) between the
US and other countries calls for national treatment in trade in gas
will affect the decision process of the DOE when evaluating requests
for export authorisation.

Obligations arising from US participation in international envi-
ronmental treaties may also impact the natural gas industry. These
obligations will be incorporated into the relevant laws and regula-
tions that are enforced by environmental, health and safety, wildlife,
and other federal and state agencies, and will be taken into account
in the context of reviews conducted, for example, in connection with
a permit or certificate to construct or operate a natural gas facility.

33 What rules apply to cross-border sales or deliveries of natural gas?

Imports or exports of natural gas to and from the US require author-
isation by the DOE. Imports of LNG into the US is subject to US
Coast Guard and US customs regulations. Additionally, as described
above, ships carrying LNG are subject to US maritime anti-terrorist
regulations and other security requirements.

Exports of natural gas must be approved by the DOE. The DOE

will approve an export application if the exportation in question
is found to be ‘consistent with the public interest.” If the US has
entered into a free trade agreement (FTA) that requires national
treatment in trade in natural gas, then the export is deemed to be
‘in the public interest’ and review of a request for export authori-
sation is relatively perfunctory. The US currently has FTAs with
provisions calling for national treatment in trade in gas with 15
countries: Australia, Bahrain, Canada, Chile, Dominican Republic,
El Salvador, Guatemala, Honduras, Jordan, Mexico, Morocco,
Nicaragua, Oman, Peru and Singapore. The US also has FTAs with
Costa Rica and Israel, although these two agreements do not require
national treatment for trade in gas, and it is untested whether LNG
exports to these countries would be deemed consistent with the pub-
lic interest. A handful of other trade agreements have been signed
but not yet implemented, and the US is in negotiations for an eight-
country regional Asia-Pacific trade agreement. To the extent that
these FTAs require or would require national treatment for trade
in gas, it is possible that the DOE would deem exports to these
countries consistent with the public interest; however this, too, is
uncertain at present. At the time of this publication, the DOE is in
the process of reviewing the potential impact of natural gas exports
on US domestic supplies and has temporarily suspended review of
applications for exports to non-FTA countries.

A presidential permit is required for construction, connection,
operation, or maintenance of certain facilities at the borders of the
United States with Canada and Mexico. Permits are required for the
full range of facilities at the border, including land crossings, bridges,
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pipelines, tunnels, conveyor belts, and tramways. This authority
applies to all new border crossings and to all substantial modifica-
tions of existing crossings at the international border. For natural
gas pipelines, the permit application is made to the FERC, while
applications for most other facilities at the border are reviewed by
the secretary of state working together with other federal agencies,
including, among others, the DOT, the Department of Homeland
Security and the EPA.

Transactions between affiliates

34 What restrictions exist on transactions between a natural gas utility
and its affiliates?

FERC requires interstate natural gas pipelines with affiliates
that engage in gas marketing functions to comply with FERC’s
Standards of Conduct rules. Those rules are designed to ensure that
pipelines treat all customers, affiliated and non-affiliated, on a non-
discriminatory basis with respect to the transmission of natural gas
in interstate commerce.
To achieve that purpose, the Standards of Conduct rules fall
under three main categories:
¢ independent functioning, which requires a pipeline’s employees
handling gas transmission and employees engaging in marketing
and sales functions to operate separately and independently;

¢ the ‘no-conduit rule,” which generally bars the disclosure of non-
public transmission function information between transmission
function and marketing function employees; and

e transparency, which requires pipelines to publicly post transmis-
sion information to make it possible for FERC and customers to
monitor for discrimination or preference in favour of a pipeline’s
affiliates.

35 Who enforces the affiliate restrictions and what are the sanctions for
non-compliance?

FERC enforces its regulations regarding affiliate restrictions, and
may impose sanctions for non-compliance, including restrictions or
revocation of a pipeline’s authority to operate. FERC also has the
authority to impose civil monetary penalties
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