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. Introduction

Defective pricing audits are on the rise. In 2019, the De-
fense Contract Audit Agency (DCAA) announced, in
connection with the reduction of its incurred cost audit
backlog, that the agency was going to vigorously turn
its attention to post-award audits.! Specifically, DCAA
announced plans that it would perform up to 60 defec-
tive pricing audits in 2020.2 While DCAA does not
publish precise statistics on the number of post-award
defective pricing audits it performs annually, it is clear
that audit activity in this area has been steadily increas-
ing, with DCAA reporting it has more than doubled its
audit activity from 2018 to 2022.° Regardless of whether
DCAA’s new focus has, or will, result in successful price
reductions for the government, the uptick in audit scru-
tiny brings with it increased contractor costs necessary
to effectively respond to audit inquiries and requests for
access to records. Defective pricing audits also bring the
potential for serious disruption in the event of a govern-
ment defective pricing claim, or, worse, a fraud claim
under the civil False Claims Act (FCA).*

In light of the increased audit activity focusing on de-
fective pricing issues, this article surveys recent defective
pricing cases, specifically those decided since the turn of
the century. The case discussions below have been orga-
nized generally based on the core issues involved. To set
a framework for the survey, we begin with a brief over-
view of the Truthful Cost or Pricing Data statute (for-
merly known as the Truth in Negotiation Act or TINA)
and the elements of a defective pricing claim.’ We then
turn to the cases. The survey includes cases addressing a
critical threshold issue, namely what is and is not cost or
pricing data, including cases exploring the line between
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verifiable facts versus judgments. Next are cases address-
ing what constitutes meaningful disclosure, whether it
matters if the government had actual knowledge of the
data at issue, and whether data was reasonably available
to be disclosed in the first place. We will also address a
few notable cases involving subcontractor defective pric-
ing, the subject of quantum, offsets, the statute of limita-
tions, and more.

Nearly 100 cases that discuss defective pricing in some
way have been published over the nearly 25-year period
this article covers. While we cannot address them all, we
have included citations to notable cases in the endnotes so
that practitioners have a ready reference for starting their
own defective pricing research should the need arise.

Il. General Overview of Defective Pricing
The government bears the burden of proof on any claim
for defective pricing. To carry that burden, the govern-
ment must prove three elements® by a preponderance of
the evidence: (1) the disputed information in question is
“cost or pricing data” as defined in the statute and regu-
lation, (2) the prime contractor failed to meaningfully
disclose the data prior to price agreement, and (3) the
government relied to its detriment on defective cost or
pricing data such that the nondisclosure adversely im-
pacted the negotiated price.” With respect to the third
element of the test, the government is aided by a rebut-
table presumption that the nondisclosure of cost or pric-
ing data has the “natural and probable” consequence of
improperly inflating the negotiated price.®

For the elements of a defective pricing claim to be-
come relevant to any government contract or subcon-
tract, an obligation to submit current, accurate, and
complete cost or pricing data relating to a contract or
modification to a contract must exist. Under the Truth-
ful Cost or Pricing Data statute, offerors, contractors, and
subcontractors must submit “cost or pricing data” in four
distinct circumstances anticipated to result in awards of
government contracts or subcontracts above the relevant
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monetary threshold (“pricing actions”), unless such pric-
ing actions are subject to an exception or waiver.” Sub-
mission of cost or pricing data is not required when the
price agreed upon is based on adequate competition or
prices set by law or regulation, the procurement is for a
commercial product or commercial service, or the head
of the procuring agency decides a waiver is justified.”
Upon the parties’ agreement on price for each relevant
pricing action, the contracting officer must require that
the relevant offeror, contractor, or subcontractor certify
that its cost or pricing data are “accurate, complete, and
current.” The term “cost or pricing data” means:

[A]ll facts that, as of the date of agreement on the price of
a contract (or the price of a contract modification), or . . .
another date agreed upon between the parties, a prudent
buyer or seller would reasonably expect to affect price nego-
tiations significantly. Such term does not include informa-
tion that is judgmental, but does include the factual infor-
mation from which a judgment was derived.'

The Federal Acquisition Regulation (FAR) also de-
fines “cost or pricing data.”” In many respects, the regu-
latory definition can be read as adding gloss to the statu-
tory definition and broadening it, particularly when it
comes to a frequently litigated issue: the distinction be-
tween facts versus judgments. Importantly, the original
law enacting what became known as TINA did not de-
fine the term “cost or pricing data.”** Congress did not
add a statutory definition until its 1986 amendments to
the law."® Accordingly, the regulatory definition has fre-
quently served as the basis for court and board decisions
exploring this important threshold issue, whether the al-
legedly nondisclosed information is cost or pricing data
in the first place.

Failure to submit accurate, complete, and current cost
or pricing data as of the date of price agreement for the
relevant pricing action may result in liability for defective
pricing. Defective pricing liability arises under certain
“Price Reduction” clauses incorporated into government
prime contracts under the FAR and under equivalent
clauses placed in subcontracts to which TINA applies.'®
The contract clauses permit the government to reduce
the price of the relevant contract in an amount deter-
mined sufficient to eliminate any increased price caused
by the contractor’s, or its subcontractor’s, submission of
the inaccurate, incomplete, or noncurrent cost or pricing
data as of the date of price agreement between the par-
ties to the contract or subcontract. A contractor’s or sub-
contractor’s delivery of inaccurate, incomplete, or non-
current cost or pricing data that the government relies
upon when reaching agreement on price is what is fre-
quently referred to as “defective pricing.”

lll. What Is “Cost or Pricing Data”?
For a contractor to be held liable for defective pricing,
the government has to prove that the contractor failed
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to provide information that is actually cost or pricing
data. The FAR defines “cost or pricing data,” in part, as
all facts that “prudent buyers and sellers would reason-
ably expect to affect price negotiations significantly,” as
of the date of price agreement.'” Whether or not a fact is
significant is not judged by the contractor; instead, it is
evaluated by an objective, reasonable person test.'8

Whether something is a fact that would constitute
cost or pricing data, or whether the information is purely
judgmental, and therefore not subject to the truthful cost
or pricing data disclosure requirements, has long been a
source of contention. Data that is purely judgmental do
not constitute cost or pricing data, but data that is a mix
of fact and judgment could be determined to be cost or
pricing data.’

In a 2003 case, Lockheed Martin tried to argue that
its preliminary findings on work performance did not
need to be disclosed.” It argued that the data constituted
judgment and were not factual because the data reflect-
ed an analysis of work performed to predict future costs.
Lockheed also argued the data was irrelevant because
it was for a different type of work being performed. The
court disagreed with this position and stated that it was
the contractor’s “duty to disclose all data which might af-
fect the contract price. It cannot unilaterally decide what
can be disclosed and what cannot.”?!

There have been a few beneficial cases for contrac-
tors since 2000. For example, in a 2020 Armed Services
Board of Contract Appeals (ASBCA) case, Alloy Sur-
faces Co., Inc., the Board evaluated whether the contrac-
tor was required to submit Work in Progress (WIP) reports
created during the production of a delivery order.” The
Board found that the WIP reports were management deci-
sions that contained both fact and judgment but that the
reports did not “possess the requisite degree of certainty
necessary for providing certified cost data to the govern-
ment.”” Other cases decided since 2020 have found that
estimates do not constitute cost or pricing data.”*

If contractors fail to disclose cost or pricing data,
they often make the argument that the undisclosed data
could not have had a “significant” impact on price ne-
gotiations. Because considering whether the data would
have significantly affected price negotiations requires a
hypothetical analysis, this is often a difficult argument
to make. One contractor was successful, however, when
it demonstrated that if the government had relied on the
allegedly undisclosed cost or pricing data, it would have
actually resulted in a higher price.?®

There are two other specific types of cost or pricing
data that often cause problems for contractors: (1) man-
agement decisions’®; and (2) vendor quotes. There have
not been many important decisions about the former cate-
gory since 2000, but the latter category—vendor quotes—
had a very important decision issued in 2002.2” The gen-
eral presumption is that vendor quotes for the same or
similar items to those included in a price proposal are like-
ly cost or pricing data subject to TINA disclosure rules,
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but in its 2002 decision, the Federal Circuit found that it
did not matter that the contractor itself did not actually
open the vendor proposals; the contractor ran afoul of the
truthful cost or pricing statute when it did not provide the
government with those unopened quotes.”® The court rea-
soned that knowledge of the received quotes may have put
the contractor in a better negotiating position than the
government.” The Board determined that even if the con-
tractor’s negotiators did not actually consider the quotes,
that “cost or pricing data simply is not any less cost or pric-
ing data because it has been selectively disseminated or
not actually used.”™°

IV. Was Required Cost or Pricing Data Disclosed?

The main objective under the Truthful Cost or Pric-

ing Data statute is to put the government and contrac-
tors on roughly equal footing during contract negotia-
tions.” This is accomplished through the adequate and
meaningful disclosure of cost or pricing data that existed
as of the date of price agreement. Because the Truthful
Cost or Pricing Data statute mandates disclosure, board
and judicial authority require the contractor to make the
government aware of the cost or pricing data but does
not require the contractor to use the data in its proposal
in any particular way.” In instances where a contractor
fails to make the government aware of the required cost
or pricing data, the contractor may overcome the gov-
ernment’s allegations of defective cost or pricing data by
showing the government had actual knowledge of the
cost or pricing data.

A. Meaningful Disclosure
There is no bright-line rule as to what is considered
an adequate and meaningful disclosure of cost or pric-
ing data.” In McDonnell Douglas Helicopter Systems, the
contractor moved for summary judgment arguing that
it provided adequate cost or pricing data because it pro-
vided the government access to all data electronically,
on magnetic tape, and in paper binders.** But, according
to the government, the data was only provided in “raw”
form, and the contractor failed to provide certain ven-
dor quotes, price histories, and a cost/price analysis that
the contractor had in its possession.*® The Board denied
the motion for summary judgment and found that mere-
ly making the raw data available to the government did
not mean there was a meaningful disclosure, and that
“adequate disclosure of cost or pricing data occurs when
a contractor clearly advises appropriate Government
personnel of the relevant data.”®

The meaningful disclosure of cost or pricing data is
intended to establish a “level playing field” between the
government and the contractor during contract negotia-
tions.”” In Lockheed Martin d/bla Sanders, the ASBCA
held that the contractor did not comply with its disclo-
sure obligation by failing to meaningfully disclose a sig-
nificant engineering advancement that could alter ne-
gotiations.*® The contractor reasoned that it had not

disclosed the advancement because there was uncertain-
ty as to whether the new technology would work. The
government argued that the engineering advance was re-
quired to be disclosed as cost or pricing data because the
new technology had successfully been performing and
would reduce the contract price. Because this new tech-
nology had been successfully incorporated into the de-
vices used on the contract, and because there was confi-
dence within Lockheed that the new technology could
be incorporated into the old devices, the Board deter-
mined that the contractor’s nondisclosure resulted in an
overstatement of the contract price.

Putting some limit on a contractor’s meaningful dis-
closure obligation, the Board in Symetrics found that the
government could not meet its burden of proof when it
alleged that the contractor did not provide cost or pric-
ing data when the contractor failed to give the procur-
ing contracting officer (PCO) or contract specialist the
overhead and general and administrative (G&A) rates
the contractor had submitted to DCAA in the contrac-
tor’s forward pricing rate proposal (FPRP).** In late Jan-
uary 2008, Symetrics submitted a price proposal to the
government utilizing rates from its January 2008 FPRP.
Symetrics then subsequently submitted a February 2008
FPRP that had lower rates than the rates used in its price
proposal. The price proposal was audited by DCAA,
which assumed the rates utilized in Symetrics’ price pro-
posal were the same as those included in the February
2008 FPRP. However, neither DCA A nor the PCO ac-
tually reviewed the February 2008 FPRP against Sy-
metrics’ proposal, and therefore did not realize that the
proposal utilized the previously submitted FPRP higher
rates. The Board determined that Symetrics did not fail
to disclose cost or pricing data merely because it did not
identify the FPRP rates as the January 2008 version in its
price proposal, and that the PCO knew of the February
2008 FPRP, and the government bore the responsibility
for their misunderstanding as to what rates were in the
proposal.

B. Failure to Use Data

Because the Truthful Cost or Pricing Data statute is a
disclosure statute, contractors are generally not obli-
gated to use the data in any particular way when prepar-
ing their proposals.® In United Techs. Corp., the gov-
ernment made a series of defective pricing allegations,
several of which concerned the contractor’s failure to
use data in its best and final offer (BAFO).*! The govern-
ment alleged that the contractor failed to use material
escalation factors in its BAFO, but the Board found that
this use or nonuse alone did not constitute cost or pric-
ing data.* The Board did, however, find that the failure
to accurately delete part prices between multiple design
configurations in the contractor’s bill of materials was
defective data and the failure to disclose a contractor-
created pricing sheet ran afoul of the contractor’s TINA
obligations.® Note the distinction: TINA is a disclosure
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statute and does not require the use of data, but the con-
tractor is still required to disclose the data relied upon as
represented in negotiations.

C. Government's Knowledge of Data

Even when a contractor has not directly advised the
government of cost or pricing data, the contractor will
not be held liable for the failure to disclose cost or pric-
ing data if the facts establish the government has actual
knowledge of the data.*

Whether the government has actual knowledge of re-
quired cost or pricing data is a fact-specific inquiry, but
there are some bright-line contours that make clear when
the government does not have actual knowledge. For ex-
ample, in GKS Inc., the government alleged that a con-
tractor submitted defective cost or pricing data for a kit,
and the contractor in turn argued the government had
actual knowledge of the cost or pricing of the specific kit
because the government previously awarded a contract
to a different contractor for the same kit.** The Board
quickly dismissed this argument, making clear that a
contractor cannot excuse itself from submitting required
cost or pricing data based on the government’s knowl-
edge of another contractor’s contract price.*

D. Inadequate Time

Contractors required to make meaningful disclosure
generally are not excused from their compliance obli-
gations by claiming to not have had adequate proposal
preparation time.*’ Simply put, if a contractor does not
feel there is adequate time to collect and meaningfully
disclose its required cost or pricing data, the contractor
should either decline to meet the proposal deadline or
otherwise seek to adjust the date of agreement on price
so as to ensure that its certification that it has disclosed
cost or pricing data is based on its best knowledge, infor-
mation, and belief at the time. Typically, even when a
contractor has been forced to rush the submission of its
proposal, courts and boards are not sympathetic when
it comes to assessing whether there has been a TINA
violation.*

V. What is the Rebuttable Presumption and the
Government’s Burden to Prove the Causal Connection?
As explained above, one essential element of a defective
pricing claim is that the government relied on defective
data when negotiating and agreeing on price. Associated
with this particular element is another key feature that
contractors litigating defective pricing cases must under-
stand: The government is aided by a rebuttable presump-
tion that it relied on the contractor’s data for contract
pricing. The rationale behind this presumption, as ex-
plained in Sylvania, is the following: “[I]t is reasonable to
assume that the government negotiators relied upon the
data supplied by the contractor and that this data affect-
ed the negotiations.” The preeminent case in this re-
gard is the Federal Circuit’s decision in Wynne v. United
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Technologies Corp.,’® which provides relevant statutory
history and an illustration of how the rebuttable pre-
sumption operates under the law.

In Wynne, the government initiated an appeal at the
Federal Circuit challenging a prior ASBCA decision de-
nying the Air Force’s claim for a contract price reduction
of roughly $300 million under a six-year, multibillion-
dollar contract. The government’s overall position in the
case was that the Air Force was entitled to a contract
price reduction because the prime contractor, UTech,
furnished defective cost or pricing data in connection
with its initial price proposal and its BAFO for the con-
tract. UTech’s position, on the other hand, was that the
government was not entitled to a contract price reduc-
tion concerning the alleged violation.

In the underlying action, the Board determined that
the Air Force had relied on UTech’s defective data to its
detriment and, although the defective data had caused
an increase in the contract price in some instances, it
had caused a decrease in the contract price in other in-
stances. The Board also determined that the contract
price reductions to which the Air Force was entitled
were exceeded by the offsets to which UTech was en-
titled. The Board then concluded the Air Force did not
prove it was entitled to an affirmative recovery due to the
defective cost or pricing data. On reconsideration, the
Board corrected its analysis as to certain facts related to
UTech’s proposals, deciding that the Air Force was enti-
tled to a presumption that the natural and probable con-
sequence of defective cost or pricing data is to cause an
overstated price. UTech, however, rebutted this presump-
tion by demonstrating that the Air Force did not accept
its initial proposal and did not rely upon the allegedly de-
fective cost or pricing data in agreeing to any contract
price. The Board then issued a reconsideration decision
holding that the Air Force, as the claimant, failed to
meet its burden of proof to show that the defective cost
or pricing data caused an increase in the contract price.

The Federal Circuit in Wynne affirmed the Board’s re-
consideration decision that the Air Force did not estab-
lish it had relied upon the defective cost or pricing data
to its detriment. The Federal Circuit agreed with the
Board that although the defective data had caused cer-
tain increases in the contract price, it had caused a de-
crease in the contract price in other instances. While
the government was entitled to a rebuttable presumption
that any defective cost or pricing data affected its agree-
ment to the contract price and thus actually caused an
increase in the contract price, UTech rebutted this pre-
sumption of causation by establishing that the govern-
ment did not rely on the defective data. The government
was then required to establish that it actually relied on
the defective data to its detriment. The government’s in-
ability to produce any additional evidence or arguments
establishing such reliance was fatal to its case. Addition-
ally, the contract price reductions to which the Air Force
was entitled were impacted by offsets to which UTech
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was entitled. The government’s rebuttable presumption,
therefore, did not permit the government to succeed on
its claims in this case.

The decision in Wynne is also significant because it
collects and explores important legislative history and
the framework on the rebuttable presumption the gov-
ernment enjoys in defective pricing cases. In its decision,
the Federal Circuit focused on the year 1986, when Con-
gress considered and rejected amendments to TINA that
would have eliminated the reliance requirement. The
legislative history of the 1986 amendments recognized
that, at that time, the government could not recover on
a TINA claim if it did not rely on the allegedly defective
cost or pricing data to its detriment. If the changes had
gone into effect, the proposed bill would have convert-
ed the rebuttable presumption of reliance into a conclu-
sive presumption of reliance. Congress, however, rejected
the proposed amendment. Rather than altering TINA
to create a conclusive presumption of reliance, Congress
codified the reliance requirement as a contractor de-
fense to a TINA claim. Thus, as of 1986, TINA explic-
itly stated that “[ijn determining for purposes of a con-
tract price adjustment . . . whether, and to what extent,

a contract price was increased because the contractor
(or a subcontractor) submitted defective cost or pricing
data, it shall be a defense that the United States did not
rely on the defective data submitted by the contractor or
subcontractor.”

Another notable illustration of the rebuttable presump-
tion is found in Black River Limited Partnership,” where the
Board concluded, as a result of the contractor’s failure to
satisfy its disclosure obligations, the government was en-
titled to a price adjustment. According to the Board, while
the government enjoys the rebuttable presumption that
the natural and probable consequence of nondisclosure
is a price increase, the government still has the ultimate
burden of proving the specific amount of that increase. In
the earlier related appeal,” the Board had decided, among
other things, that data submitted by the contractor in sup-
port of a tax adjustment request did not satisfy the require-
ment for current, accurate, and complete data. The Board
sustained the appeal and determined that the government
was entitled to a price adjustment under the contract.
After the parties were unable to agree upon the appropri-
ate increase by application of the earlier decision, the dis-
pute returned to the Board.

[n a surprising turn of fortune, the Board determined
based on additional evidence adduced by the contrac-
tor in the earlier appeal that there was no defective pric-
ing with regard to a tax adjustment request.” In reaching
that determination, the Board observed that the govern-
ment’s overriding burden requires it demonstrate a caus-
al connection between the undisclosed or defective data
and an overstated contract price.** The Board then re-
jected the government’s primary argument that the con-
tractor was liable for defective pricing in connection with
its tax adjustment request.”® The Board determined that

the document the contractor submitted and on which
the government relied properly included the information
relevant to the tax adjustment contract clause and pric-
ing action the parties negotiated.”® After reviewing a rel-
atively large record that developed the issues, the Board
concluded that the contractor’s omission of another pro
forma that showed a net present value calculation was
not information relevant to the tax adjustment clause
and, therefore, the nondisclosure neither misled the
government nor resulted in an increase in the contract
price.’” At bottom, the data submitted to the government
by the contractor in support of its tax adjustment request
did not violate TINA. The government, therefore, did
not establish a prima facie TINA claim and for that rea-
son was not entitled to the rebuttable presumption.

VL. Statute of Limitations

The statute of limitations under the Contract Disputes
Act (CDA) extends to defective pricing cases. Pursuant
to the CDA, a claim must be submitted within six years
from the time the claim accrued.’® Cases before the fed-
eral courts and ASBCA consistently recognize that a de-
fective pricing action is a government claim. Cases have
explored when a government claim for defective pricing
accrues. While all of the events that fix the alleged li-
ability and cause government injury in a defective pric-
ing case very likely occur as of the date a contract sub-
ject to TINA is awarded, there is no bright-line rule in
defective pricing cases that the statute begins to run on
the date the parties execute the contract.”” The primary
reason is because it is often unclear whether the govern-
ment knew or should have known of its claim as of that
award date.

The Board’s decision in McDonnell Douglas Servs.,
Inc., shows the application of the CDA statute of limi-
tations in the context of defective pricing. The Board
began its legal analysis by evaluating when the claimed
liability was first fixed.®® In a defective pricing claim, the
government is required to prove that (1) the information
in dispute is “cost or pricing data” under TINA, (2) the
cost or pricing data was not meaningfully disclosed, and
(3) the government relied to its detriment upon the inac-
curate, noncurrent, or incomplete data presented by the
contractor. “[O]nce nondisclosure is established a rebut-
table presumption arises that a contract price increase
was a natural and probable consequence of that nondis-
closure.” In the context of TINA violations, the statute
of limitations begins to run once a party is on notice that
it has a potential claim.®

As established in McDonnell Douglas Servs., Inc., when
the government’s defective pricing claim accrued more
than six years prior to the contracting officer’s final deci-
sion asserting it, the claim is time-barred under the CDA.
Such a claim is not viable and cannot be considered.®’ In
other circumstances, however, a contractor will not suc-
ceed in establishing the CDA statute of limitations bars a
claim if the contractor cannot establish the time at which
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the government knew or should have known of the al-
leged defective pricing. Notwithstanding the government’s
audit rights and ready access to information necessary to
evaluate any potential post-award defective pricing claim,
a contractor is not likely to succeed with a statute of limi-
tations defense absent proof of actual government knowl-
edge of the defective cost or pricing data establishing the
accrual date.® It is critical to establish what the govern-
ment knew and when for purposes of applying the statute
of limitations. To date, the “should have known” avenue to
proving accrual has not been a viable path in the context
of a defective pricing defense.

VII. Subcontractor Defective Pricing

In the past two decades, the industry has understood and
commented on how TINA impacts a prime contractor
through the pricing proposed by subcontractors.® A good
example of a subcontract defective pricing case is dis-
cussed in the Board’s decision in General Dynamics De-
cision Systems, Inc.®® In that case, the prime contractor,
General Dynamics, challenged the Board’s assessment of
the impact of the subcontractor’s defective pricing on the
prime contract. As demonstrated in the case, defective
subcontract pricing is remedied through a reduction to
the prime contract’s total costs, total final profit, and total
final price. The specific focus of the case was the contract-
ing officer’s defective pricing claim with respect to a firm,
fixed-price subcontract performed by Aydin Computer
Systems in support of a government contract performed
by Motorola (and novated to General Dynamics Decision
Systems, Inc.). Subcontractor Aydin submitted a subcon-
tract proposal to Motorola, a competitor, and refused to
share its cost data with Motorola. The undisclosed data
included general and administrative (G&A) expenses
and a facilities capital charge (FCC), which was described
in the original Board decision as a charge between enti-
ties within the Aydin corporation for imputed interest or
a cost of doing business.®’

In the underlying case, the Board first decided en-
titlement by sustaining the defective pricing claim as to
the G&A rate and denying the appeal as to the facilities
capital charge defective pricing element.® On remand,
the parties failed to agree on the amount of damages
that arose from the defective pricing, and the contract-
ing officer issued a final decision demanding a sum that
included a contract adjustment and interest. Then, in
the appeal of that final decision (discussed in further de-
tail below under the “Interest” section of this article), the
Board granted partial summary judgment to the prime
contractor, holding that any interest for overpayment
arising from defective cost or pricing data under the con-
tract is to be charged in accordance with the contract’s
interest clause.”’ As to quantum, the Board subsequently
held that Aydin’s inclusion of the undisclosed facilities
capital charge in its subcontract cost entitled the gov-
ernment to disallow the cost and to recover interest.”
The remaining issue in the General Dynamics Decision

14  The Procurement Lawyer  Fall 2023

Systems, Inc. case concerned the effect of the defective
subcontract pricing upon the prime contract’s total costs
incurred, total final profit, and total final price.”

The Board rejected the prime contractor’s argument
that the government was limited to a reduction of the
total target cost due to the defective pricing of the Aydin
subcontract and could not reduce the total final cost in-
curred on the contract.” In doing so, the Board decided
the case in favor of the government, which was entitled
to recover on total costs, total final profit, and total final
price due to the defective subcontract pricing.” Consid-
ering the significant impact of defective subcontract pric-
ing on certain government contracts, as shown in Gen-
eral Dynamics Decision Systems, Inc., prime contractors
are well advised to include appropriate indemnities to
protect against defective pricing impacts and understand
when and how subcontractor pricing may present price
reduction risk under the prime contract, depending on
the date of price agreement of the prime contract as well
as the prime contract’s contract type.™

Vill. Quantum

Part of the government’s burden of proof on a defective
pricing claim is to demonstrate how much the govern-
ment’s reliance on defective data caused the price to be
increased and, therefore, establish the amount of the price
reduction. Cases have explored how a price reduction is
measured; also relevant in this context is the issue of off-
sets and interest. These topics are explored in turn below.

A. Calculating the Impact

Cases have recognized that the Truthful Cost or Pricing
Data statute is not self-enforcing with respect to price re-
ductions.” Instead, the government’s right to a price re-
duction is a function of the relevant contract clause. The
standard FAR clause™ specifies in part that “[i]f any price,
including profit or fee, negotiated in connection with this
contract, or any cost reimbursable under this contract,
was increased by any significant amount because [of de-
fective pricing] . . . the price or cost shall be reduced ac-
cordingly and the contract shall be modified to reflect the
reduction.”” According to the Federal Circuit, the price
reduction is the result of a “critical comparison . . . be-
tween the lower cost figures that the contractor failed to
disclose and the higher figures upon which the govern-
ment relied in agreeing to the contract price.””

Cases that have discussed price reductions sometimes
frame the inquiry in mathematical terms. Part of the
government’s ultimate burden relating to causation and
reliance is proving how the government’s detrimental re-
liance caused the negotiated price to be higher than it
should have been. To do this, the government will iden-
tify a subtrahend, i.e., the figure that is to be subtracted
from some other figure, that reflects the adverse impact
of the defective data.” The government will next iden-
tify the minuend, i.e., the figure from which the subtra-
hend is subtracted.®
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In the context of a negotiation, there typically will be
a base set of data the government has used at the con-
clusion of negotiations for purposes of negotiating and
agreeing on price. This final base data set will frequently
be looked to as the source of the appropriate minuend to
the extent the government can prove it relied upon this
data when negotiating price. The subtrahend will come
from data learned in the course of the post-award audit
that the contracting officer and audit team allege repre-
sented reasonably available, more accurate, current, or
complete data that were not disclosed.

A number of other decisions highlight the connection
between quantum and the government’s ultimate causa-
tion burden. For example, in Black River Ltd. Partnership,
the Board had initially concluded that data submitted by
the contractor in support of a tax adjustment request had
not been current, accurate, and complete.’! The matter
was then remanded to the parties to address quantum, but
the parties were unable to agree. In connection with the
additional proceedings, the contractor overcame the al-
leged TINA violation and established that the govern-
ment did not carry its ultimate burden of proof on the
claim. Specifically, based on a more developed record, the
Board found that the contractor included certain relevant
assumptions and that the contractor’s omission of certain
calculations neither misled the government nor resulted
in an increase in the contract price. In other words, the
government did not prove that it relied on defective data
when negotiating and reaching agreement on price.

B. Offsets

The topic of offsets is expressly addressed in the FAR
price reduction clause.®” Absent (i) evidence that the
contractor was aware of understated data before the date
of agreement on price, as specified in the cost or pricing
data certificate, or (ii) proof that the understated data, if
disclosed, would not have increased the price, the con-
tracting officer is obligated to offset the understatement
against the government’s price reduction, provided the
contractor certifies it is entitled to the offset.®’

Case law similarly holds that “a contractor may prop-
erly offset unintended errors in understating the original
price against overstatements made in negotiations.”%*
This was highlighted by one of the above-mentioned
cases, GKS, Inc., where the offset claimed by the con-
tractor failed because the facts established the contractor
intentionally understated its G& A costs.® Other cases
discussing offsets within the sample are collected in the
endnotes.%

C. Interest

A contractor’s obligation to pay interest as part of the
remedy for defective pricing is, like offsets, also es-
tablished in the FAR price reduction clause.’ When
originally enacted, TINA did not contain a provision
for paying interest.%® The requirement to pay inter-
est on overpayments due to defective pricing was first

introduced in connection with Department of Defense
(DoD) contracts via the Department of Defense Autho-
rization Act of 1986.%

Within the cases reviewed for this article, there are
anumber that touch on defective pricing risks relating
to contracts providing health insurance benefits to fed-
eral employees and their dependents.”® But even more
relevant to the typical procurement contract subject to
the requirement to disclose cost or pricing data is a case
involving Motorola, Inc. (previously discussed in the
“Subcontract Defective Pricing” section above).”! The
contract at issue, which was awarded in May 1984, incor-
porated the 1970 version of the defective pricing clause
and the 1983 version of the interest clause located in the
Defense Acquisition Regulation (DAR). The Board’s De-
cember 2000 decision followed lengthy prior litigation
between the parties in which portions of the govern-
ment’s defective pricing claims had been sustained.”

In December 2000, the Board resolved the parties’
cross-motions for summary judgment regarding the pe-
riod for which interest was payable for overpayments due
to defective pricing. In the earlier decisions, the Board
had concluded that Motorola’s subcontractor, Aydin
Computer Systems, had submitted a proposal to Mo-
torola using a G&A rate that was defective, in part be-
cause it was based on a FCC that was not disclosed. The
Board declined to award the government the full amount
of interest it sought because the government’s argument
hinged on the application of an interest provision that
was not part of the contract. The Board emphasized that
the defective pricing statute is not self-enforcing. Instead,
it depends upon contract language incorporated into
contracts. Because the TINA interest clause did not exist
at the time the contract modification at issue was exe-
cuted, the government was limited to simple interest. In
reaching this conclusion, the Board declined to follow a
district court decision that reached a different conclusion
on TINA interest primarily because the Board viewed
the court’s legal analysis to be deficient on the subject of
legislative interpretation.”

IX. Defective Pricing and the Civil False Claims Act

As discussed above, while the defective pricing require-
ments and associated remedies provide the government
a contractual right to a price reduction upon proof of its
claim, the government can also employ the FCA to rem-
edy what the government may perceive in certain cases
as windfall profits. There are interesting intersections
between defective pricing and fraud claims under the
FCA. For example, a contractor that knowingly engages
in defective pricing is subject to penalties, in addition to
the price reduction and interest.”* That very same con-
duct, namely, knowingly falsely certifying cost or pricing
data as current, accurate, and complete, is also exceed-
ingly likely to serve as evidence the contractor submitted
a false claim for payment when it began to invoice based
on prices it knew were inflated.”
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Within the time period reviewed for this article, there
are a number of FCA cases that involve allegations of de-
fective pricing. In some cases, the contractually based de-
fective pricing litigation ran in parallel to the FCA litiga-
tion. The discussion below collects these FCA cases into
general categories where the underlying issue, procedural
or substantive, had commonality.

A. Parallel Proceedings

Within the time period reviewed for this article, there
were two notable situations that involved parallel FCA
and defective pricing claims. First is a series of litigations
involving United Technologies Corp. and its 1984 pric-
ing action for jet fighter engines.”® The government had
decided to compete requirements for its jet engines for
F-15s and F-16s to reduce its reliance on a single-source
contractor.”” The government initially pursued a defec-
tive pricing claim of $95 million, plus interest, which the
contractor eventually appealed to the ASBCA.” That
claim amount later increased to $299 million.” The par-
ties reached price agreement and signed a contract in
1984. The government started its defective pricing audit
in 1989.1%° The contract-based defective pricing claims
and the contractor’s successful defense against the claims
were discussed earlier in this article in the “Rebuttable
Presumption” section.

With regard to the parallel FCA action, the govern-
ment alleged the contractor had intentionally falsely driv-
en up its prices for any split award in an effort to dissuade
the Air Force from making awards to General Electric.”!
In 2008, the U.S. District Court for the Southern District
of Ohio held that the contractor had violated the FCA but
that there were no damages.'® On appeal, the Sixth Cir-
cuit affirmed the district court decision finding liability
under the FCA.!”® In reaching that conclusion, the court
pointed out that, unlike a defense under TINA where evi-
dence of government nonreliance provides a defense, no
such defense exists under the FCA.1** Additionally, the
Sixth Circuit reversed the district court’s damages deci-
sion, with the circuit court explaining that, on remand,
the district court should address errors in the damages cal-
culations identified on appeal.

Finally, the Sixth Circuit reversed the district court’s
conclusion that certain government common law claims
were barred under the theory of claim preclusion. In
reaching this result, the Sixth Circuit highlighted the
differences between the FCA and common law claims
and those claims the government advanced at the
ASBCA. These differences meant, in the court’s judg-
ment, that the contractor’s success at the ASBCA did
not necessarily preclude the government’s claims in dis-
trict court. In this regard, the United Techs. saga points
to the risk contractors face with parallel defective pricing
and FCA litigation.

More recently than the United Techs. litigation, but
with a significantly different outcome, was the paral-
lel activity relating to United States v. BAE Sys. Tactical
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Vehicle Systems, LP.!% On July 15, 2014, a contracting of-
ficer issued a final decision demanding $56 million, plus
interest, for alleged defective pricing arising from a 2008
pricing action for the award of 10,000 military trucks
and trailers known as the Family of Medium Tactical Ve-
hicles (FMTV).1% Later, on June 18, 2015, after a tolling
agreement between the parties was not further extend-
ed, the government filed a complaint in the U.S. Dis-
trict Court for the Eastern District of Michigan alleging
BAE violated the FCA, also advancing counts for defec-
tive pricing under TINA, breach of contract, unjust en-
richment, and payment by mistake. On July 25, 2016, the
ASBCA addressed a government motion to stay or sus-
pend proceedings at the ASBCA due to the pendency of
the civil fraud action in Michigan District Court. The
Board denied the government’s motion, finding that the
balance of the considerations, including similarity of the
underlying facts, balancing of the harm, judicial efficien-
cy, and reasonableness of the duration of the requested
stay, all favored BAE. Soon after, on December 5, 2016,
because the contracting officer unilaterally rescinded

in its entirety her final decision finding defective pric-
ing, the ASBCA dismissed the appeal.'” Then, on April
25, 2017, the Michigan District Court granted a motion
to compel discovery into the documents relating to the
contracting officer’s decision to rescind her final deci-
sion.! Shortly after this motion to compel was granted,
the government opted to drop its FCA case in a stipula-
tion of dismissal filed June 1, 2017.1®

B. Motions to Dismiss

Turning from the issue of parallel proceedings is a line of
FCA cases where defective pricing claims were raised and
the contractor filed a motion to dismiss under Federal Rule
of Civil Procedure 9(b)."'® In Adrian v. Regents of the Uni-
versity of California, a relator alleged fraud in connection
with certain software development being performed for
the Department of Energy and DoD."! The portion of the
complaint that related to defective pricing was determined
to have not been sufficiently pled with particularity to sur-
vive the dismissal motion. By contrast, in United States
exrel. Woodlee v. SAIC, a case involving allegations that
SAIC had a scheme to provide false and inaccurate cost

or pricing data that inflated its profits, a motion to dismiss
was denied."? The court determined the government’s
complaint was adequately pled.

Then come a pair of cases involving the same parties
where motions to dismiss for failure to plead with par-
ticularity were successful. In United States ex rel. Sallade
v. Orbital Sciences Corp., the defendant moved twice for
dismissal. In the first decision, the defendant was partial-
ly successful. One of the counts asserted Orbital violated
TINA by submitting a claim for payment knowing that it
had failed to disclose cost or pricing data when the com-
pany negotiated the government contract. The court ob-
served that the count may have been sufficient to state
a TINA violation but was not sufficient to allege a cause
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of action under the FCA. The plaintiff was required to
plead with particularity that Orbital submitted a claim
for payment under the contract despite knowing it had
failed to disclose the required information during nego-
tiations.'”® In another case, the defendant had the matter
entirely dismissed because, despite twice amending the
complaint, the plaintiff failed to allege that (i) Orbital
failed to disclose the cost underruns during negotiations;
(ii) as a result, Orbital obtained an inflated contract
price; or (iii) Orbital ultimately submitted claims for pay-
ment based upon that fraudulently negotiated price.!"*

C. Differences in the Avenue for Recovery and the Elements
of Proof

There are a number of cases that have been decided
since the turn of the century where the differences be-
tween the government’s avenue for recovery and the el-
ements of proof in a defective pricing case and a fraud
case were further explored.

United States v. Rachel explored the distinction be-
tween a defective pricing claim and an FCA claim in the
context of privity and the government’s avenues of re-
covery.! The defendant in that case proffered the tes-
timony of an expert witness to establish that in a defec-
tive pricing case, the government’s right of recovery is
against a prime contractor and there is no direct claim
against a subcontractor."® The court agreed with this
general privity construct with regard to defective pric-
ing cases but pointed out that in an FCA action, the gov-
ernment could argue that the evidence of a subcontrac-
tor’s knowing noncompliance with TINA could be used
to prove the defendant’s state of mind, which is relevant
to elements of an FCA claim.""” In the same case, the de-
fendant attempted to limit the government’s fraud claim
by means of expert witness testimony that would prove
that its ultimate prices were reasonable and, therefore,
any failure to disclose data did not mean the government
relied on defective data when reaching agreement on
price.™® The court pointed out that the reliance element
of a defective pricing case is not an element of an FCA
claim.! Nonetheless, the court denied the government’s
motion to strike the anticipated expert witness testimony
because the issue of reasonableness and reliance could go
to the defendant’s state of mind.'?

Among the few cases that have made it to the Su-
preme Court and involve government contracts issues is
Allison Engine Co., Inc. v. United States ex rel. Sanders.*!
In 2003, the Southern District of Ohio denied the rela-
tors’ motions for summary judgment, finding the relators
had failed to show, among other things, that Allison En-
gine'” had a duty to disclose current, accurate, and com-
plete cost or pricing data in connection with an engi-
neering change proposal.'*

The case then proceeded to trial on other FCA
counts, and at the conclusion of the plaintiff’s case, the
defendants moved for judgment as a matter of law.'** The
plaintiff had not introduced into evidence the actual
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invoices submitted to the government, and the defen-
dants argued that this precluded the plaintiff from es-
tablishing a key fact—namely, that a false claim was
knowingly presented to the government for payment.
The district court, after carefully reviewing the exist-
ing circuit court decisions on the subject of presentment,
granted the motion because the plaintiffs had failed to
propound evidence from which the jury could infer that
either of the prime contractors had submitted false or
fraudulent claims to the government.

The Sixth Circuit reversed, finding in part that pre-
sentment was not required as a matter of law to estab-
lish a violation of the FCA.!* The Supreme Court later
reversed the Sixth Circuit, concluding that under the
FCA, as it existed at that time, a plaintiff asserting a
claim under 31 U.S.C. § 3729(a)(2) must prove that “the
defendant intended that the false record or statement be
material to the Government’s decision to pay or approve
the false claim.”"?® The Court reached this conclusion
primarily based on the use of the phrase “to get” in
§ 3729(a)(2), explaining that ignoring this phrase as a
limit on § 3729(a)(2) claims “would expand the FCA well
beyond the intended role of combatting ‘fraud against
the Government.”'?

In response to the decision in Allison Engine and other
cases that had narrowed potential liability under the
FCA,"”8 on May 20, 2009, the Fraud Enforcement and
Recovery Act (FERA)'™? was signed. FERA enhanced
protections for whistleblowers and made the FCA a more
potent tool to attack perceived windfalls, particularly
those predicated on alleged defective pricing at the sub-
contractor level.

X. Conclusion

Since the turn of the century, there have been a number
of important developments reflected in defective pric-
ing case law, which we have reviewed above. We expect
that, with the increased government focus on post-award
defective pricing audits, a resurgence of defective pricing
litigation is in the offing, and our hope is that this article
may serve as a starting point for finding cases that may
prove helpful in your practice. P
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